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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BENITO ANDRES HARVEY,
Defendant-Appellant.

NO. 46090
Canyon County Case No. CR-2010-449

RESPONDENT’S BRIEF

Has Harvey failed to show that the district court abused its sentencing discretion when it
denied his Rule 35 motion?
ARGUMENT
Harvey Has Failed Show That The District Court Abused Its Discretion
A.

Introduction
The district court set forth the relevant procedural history as follows: Benito Andres

Harvey was convicted of unlawful discharge of a weapon at a house. (R., p. 327.) Harvey was 16
years old at the time of the crime. (R., p. 327.) The court imposed a sentence of 15 years with
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seven years determinate, and retained jurisdiction. (R., p. 327.) The court placed Harvey on
probation, and Harvey violated that probation and the court again retained jurisdiction. (R., pp.
327-28.) The district court again placed Harvey on probation, and again Harvey violated the terms
of his probation. (R., p. 328.) On this, the third probation violation, the district court ordered
execution of the sentence. (R., p. 328.) After having his right to file a Rule 35 request for leniency
reinstated through post-conviction, Harvey filed such a motion. (R., p. 328.)
The district court stated that in imposing the sentence it considered Harvey’s age, the
“extremely serious” nature of the crime, and the “extreme conditions” Harvey would face in prison.
(R., p. 329.) Based on consideration of these factors, it gave Harvey “every opportunity to avoid”
having to serve the sentence through two retained jurisdictions and opportunities at probation. (R.,
p. 329.) Despite these opportunities, Harvey “continually violated the conditions required to
remain in the community” such that the court had “no other option than to execute the sentence
imposed.” (R., p. 329.)
In addressing the motion for reduction in sentence, the district court found it “troubling”
that Harvey’s “primary argument” was that if the sentence is not reduced, the “severity” of
Harvey’s criminal behavior would “increase … upon release.” (R., p. 329; see also R., pp. 31622.) “The Court does not find this is a reasonable basis to reduce a lawful sentence.” (R., p. 329.)
The district court then concluded:
After further consideration, the Court finds that the Defendant has failed to offer
any new or additional evidence indicating the sentence was excessively harsh, and
the Court does not have any information that would justify a reduction of the
sentence. The sentence imposed is reasonable given the severity of the crime, even
in light of his then young age. Further, this Court finds that the four goals of
sentencing support the sentence imposed as it sufficiently balances the need for
society’s protection, the deterrence of the Defendant and society in general, the
Defendant’s rehabilitation, and his punishment.
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(R., p. 330.)
On appeal Harvey claims the district court abused its discretion. (Appellant’s brief, pp. 56.) Specifically, he invites this Court to conduct “its own independent review of the record” and
“conclude that, in light of the events after Mr. Harvey’s sentence was originally imposed, a prison
term of fifteen years, with seven years fixed, is excessive.” (Appellant’s brief, p. 6.) This
argument fails on both the law and the record.

B.

Standard Of Review
“A motion for reduction of sentence under I.C.R. 35 is essentially a plea for leniency,

addressed to the sound discretion of the court.” State v. Burggraf, 160 Idaho 177, 180, 369 P.3d
955, 958 (Ct. App. 2016). “When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840
(2007).

C.

Harvey Has Shown No Abuse Of The District Court’s Discretion
The district court concluded Harvey “failed to offer any new or additional evidence

indicating the sentence was excessively harsh.” (R., p. 330.) Harvey does not challenge that
determination on appeal. (See generally Appellant’s brief.) Nor does the record show that any
new evidence was provided. (R., pp. 314-22, 325-26.) On this basis alone the appellate court
should affirm. Huffman, 144 Idaho at 203, 159 P.3d at 840 (defendant must have supported Rule
35 motion with new or additional information to show an abuse of discretion by trial court).
Even if the merits of the claim are considered, Harvey has shown no error. The district
court considered Harvey’s age, the circumstances of the crime, and the likely difficulties of
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incarceration when it imposed the sentence. (R., p. 329.) Despite two retained jurisdictions and
three probations over several years Harvey showed no measurable progress. (R., pp. 327-29.) The
district court properly found that the four goals of sentencing (protection of society, deterrence,
rehabilitation, and punishment) “support the sentence imposed.” (R., p. 330.) Harvey has failed
to show error in the denial of his Rule 35 motion seeking leniency.

CONCLUSION
The state respectfully requests this Court to affirm the district court’s order denying
Harvey’s Rule 35 motion.
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